I. INTRODUCTION
The challenges and difficulties of litigating international intellectual property (IP) disputes before domestic courts are wellknown. This is particularly the case in Europe, as it is common to enforce the same European patent 1 differently depending on the country at issue and the applicable local patent law. 2 However, this
The complexity of litigating IP disputes in a cross-border context, which is connected to the principle of territoriality, 4 can arise in all key aspects of private international law such as the jurisdiction, 5 the governing law, 6 and the enforcement of foreign court decisions. 7 The enforcement of foreign court decisions on IP disputes can obviously be facilitated when regional regulations provide a framework under which the grounds for non-enforceability are narrowly construed. 8 The challenges of litigating international IP disputes before domestic courts and the diverging regulatory and judicial approaches, which have been adopted to address those challenges, explain and justify the efforts made by different groups of scholars to offer new visions and proposals to regulate the intricate field of private international IP law. 9 This essay will explore how the use of alternative dispute resolution (ADR) mechanisms can be promoted to solve international IP disputes. First, this essay will present the case of internet domain name dispute resolution and focus particularly on the Uniform Domain Name Dispute Resolution Policy (UDRP) and the way in which this policy has been adopted as a model by legislators. Second, it will analyze how, and under what conditions, other types of IP ADR systems can be developed in light of the UDRP, and will explore whether ADR systems can become the default method for solving international IP disputes. , available at http://eur-lex.europa.eu/LexUriServ/ LexUriServ.do?uri=CELEX:61998CJ0038:EN:HTML. In this case, the claimant (Renault) sought the enforcement of a decision by a French court in Italy that found the defendant guilty of forgery for having manufactured and marketed body parts for Renault cars. Id. para. 2. The Court held that a judgment of a Contracting State's court (a French Tribunal in Dijon) recognizing the existence of an IP right in body parts for cars, and conferring on the holder of those rights protection by enabling it to prevent a third party from trading, manufacturing, and commercializing such body parts in another Contracting State, cannot be considered to be contrary to public policy and would therefore to be enforced. Id. para. 34. The court reached this conclusion even though the disputed car body parts, which were protected in France, were not protected in Italy. Id. para. 24 
A. The Case of the UDRP
One of the best examples of a successful ADR system in solving international IP disputes is the UDRP, which was adopted by the Internet Corporation for Assigned Names and Numbers (ICANN) on August 26, 1999.
10 ICANN is a "California Nonprofit Public-Benefit Corporation."
11 It is not a public state agency despite its contractual relationships with the U.S. government. 12 It is worth noting that the UDRP was based on policy recommendations, which were prepared under the aegis of the World Intellectual Property Organization (WIPO). 13 The UDRP has solved quite a phenomenal number of cybersquatting disputes (i.e., several thousand) since its adoption.
14 In addition to the intrinsic quality of the UDRP's design features, 15 registrars to contractually require their clients, who register domain names, to submit to the UDRP. 16 The same obligation applies to cases in which the registrars enter into agreements with third party re-sellers who ultimately contract with end-customers. 17 Consequently, the submission of disputes to the UDRP is imposed on all internet domain name holders of gTLD in a hierarchical way, starting from ICANN (top) to the holder of a given domain name (bottom). In other words, a chain of mutual contractual obligations imposes the submission to ADR.
Even if the merits of a complaint under the UDRP depend on the complainant's ability to show the ownership or control over a trademark 18 based on regulations of the country or region where the trademark is registered or protected, 19 the UDRP can generally be characterized by its delocalized nature, both in terms of geography and legal system. In other words, the UDRP applies regardless of the geographic localization of the parties in dispute, specifically the domicile of the owner of the disputed domain name. The UDRP is 16 also legally delocalized and essentially independent from any legal system because the substantive elements, on which the UDRP is based and decisions are rendered, are independent from any national or regional regulation, 20 except for the existence and control of a trademark by the complainant. The substantive criteria of a decision by the UDRP essentially relates to the good or bad faith registration and the use of the relevant domain name by its holder. 21 Consequently, the UDRP creates a corpus of autonomous rules for internet-related trademark disputes that can be compared to lex electronic.
22
The adjudicatory power of experts appointed to decide a dispute under the UDRP is narrow in its scope; the decision can only grant the transfer or cancellation of the relevant domain name, or alternatively reject the UDRP complaint.
23
The UDRP also provides for the 20 . It being noted that this independence may sometimes be problematic, particularly when the parties in dispute are located in the same country; decisions nevertheless refrain from importing national law into the UDRP. 23. UDRP, supra note 10, art. 4i ("The remedies available to a complainant pursuant to any proceeding before an Administrative Panel shall be limited to requiring the cancellation of your domain name or the transfer of your domain name automatic enforcement of decisions that order a transfer or cancellation of the disputed domain name by notifying the registrar. This can only be avoided if the respondent, the holder of the relevant domain name, notifies the dispute resolution entity within ten business days of a lawsuit in the relevant jurisdiction. 24 The party may notify the dispute resolution entity by filing appropriate evidence such as a copy of a complaint file-stamped by the clerk of the court. 25 The UDRP consequently institutes and provides an autonomous dispute resolution mechanism for victims of unauthorized domain name registrations that they consider as an infringement of their trademark. It is essential to note that the UDRP is not imposed on victims who still have the option to resolve their disputes through domestic courts or other dispute resolution bodies. Such victims may have an interest in utilizing domestic courts or other dispute resolution systems rather than the UDRP if they wish to claim remedies that are not available under the UDRP, 26 such as damages resulting from online trademark infringement activities.
In contrast, even if the UDRP provides that parties can litigate their disputes in other fora, 27 the holders of disputed domain namesdefendants in UDRP proceedings-are contractually obligated to registration to the complainant.").
24. UDRP, supra note 10, art. 4k. The complaint must " [s] tate that Complainant will submit, with respect to any challenges to a decision in the administrative proceeding canceling or transferring the domain name, to the jurisdiction of the courts in at least one specified Mutual Jurisdiction." Rules for Uniform Domain Name Dispute Resolution, ICANN art. 3(b)(xiii), http://www.icann.org/en/help/dndr/udrp/rules (last visited Oct. 13, 2012). "Mutual Jurisdiction means a court jurisdiction at the location of either (a) the principal office of the Registrar (provided the domain-name holder has submitted in its Registration Agreement to that jurisdiction for court adjudication of disputes concerning or arising from the use of the domain name) or (b) the domain-name holder's address as shown for the registration of the domain name in Registrar's Whois database at the time the complaint is submitted to the Provider." Id. art. Therefore, the UDRP institutes an asymmetrical dispute resolution system as it is mandatory for domain name holders to be subject to the UDRP, but it is only optional for complainants-victims of cybersquatting activities. The complainants instead can litigate their claims on other grounds such as an infringement of IP rights, a breach of contract, and/or an unfair competition claim in other fora. The UDRP is also asymmetrical because it can only be initiated by one category of stakeholders, the alleged victims of unauthorized registration of domain names. A domain name holder cannot initiate the UDPR proceedings to confirm the legitimacy of his or her entitlement to the relevant domain name.
B. The Use of the UDRP as a Model for Other ADR Systems for Domain Name Disputes
It is hardly disputed that the application of the UDRP has been extremely successful and that it probably is, as of today, the most accomplished example of an efficient global dispute resolution system for IP disputes.
29 Therefore, it is not a surprise that the UDRP has been used as a model for designing dispute resolution mechanisms that involve domain names with national or regional extensions such as country code Top Level Domain Names (ccTLDs).
The from the following two types of domain names: (1) ".eu" domain names from the European Union ("EU Policy") and (2) ".ch" domain names from Switzerland ("Swiss Policy").
The EU Policy, which applies to ".eu" domain names, is essentially based on a 2004 European Commission Regulation that established public policy rules concerning the implementation and functions of the ".eu" Top Level Domain and the principles governing registration. 30 The Regulation states that "[t]he Registry should provide for an ADR procedure which takes into account the international best practices in this area and in particular the relevant WIPO recommendations, to ensure that speculative and abusive registrations are avoided as far as possible." 31 Furthermore, it provides that "ADR should respect a minimum of uniform procedural rules, similar to the ones set out in the Uniform Dispute Resolution Policy adopted by the Internet Corporation of Assigned Names and Numbers (ICANN)." 32 These references show that the ADR process must follow "the international best practices" and that the UDRP, as an element of these best practices, provided a valuable guidance in defining the procedural rules that have been adopted under the EU Policy.
Similarly, the Swiss Policy, the basic principles of which are defined in a federal regulation, 33 34 to set up a dispute resolution system and organize the procedures for the ".ch" domain name. 35 The regulation further indicates that the proceedings must be equitable and quick, and that rules of such proceedings shall be derived from the best practices in the field, 36 implicitly referring to the UDRP. Even if the UDRP is nothing more than a private regulation imposed by contracts, the explicit reference in the EU Policy and implicit reference in the Swiss Policy to the UDRP as a model for dispute resolution services constitutes tangible evidence of the UDRP's influence on legislators and regulators. These regulations thus show the process of incorporation (réception) of private best practice standards, as reflected in the UDRP, into public regulations. The UDRP itself essentially reflects the recommendations from a report that was drafted under the aegis of the WIPO, thereby showing that the distinction between the private best practices and the public regulations remains porous. Although the substantive legal standards of decisions rendered under the UDRP are different from those under the EU Policy and the Swiss Policy, the influence of the UDRP is important and covers both the procedural and the substantive aspects of both EU and Swiss Policies. This is particularly the case in the EU Policy, which targets "speculative and abusive" domain name registrations.
38 It can thus be considered that the UDRP has shaped both EU and Swiss Policies from both procedural and substantive perspectives.
These domain name dispute resolution systems also follow an asymmetric model similar to the UDRP as they are mandatory for the domain name holders but optional for the victim-claimants. 39 Similar to proceedings under the UDRP, these domain dispute proceedings should not be considered as arbitral proceedings. 40 The decisions rendered under the domain dispute proceedings are not enforceable in the same way as arbitral awards are, and these proceedings are not mandatory for the claimants.
41
In addition, contrary to the principle of confidentiality that generally applies to ordinary arbitration proceedings, the decisions rendered under these policies are published as a matter of principle.
42
Despite the similarities the EU Policy and the Swiss Policy share with the UDRP, an important element on which they noticeably differ is the nature of the rights that can be invoked by a complainant in such proceedings. While, as noted above, the UDRP only applies for the benefit of trademark owners, the EU Policy and the Swiss Policy are 38 [S]ubject to revocation, using an appropriate extra-judicial or judicial procedure, where that name is identical or confusingly similar to a name in respect of which a right is recognized or established by national and/or Community law, . . . and where it: (a) has been registered by its holder without rights or legitimate interest in the name; or (b) has been registered or is being used in bad faith.
44
A similar approach is adopted in the Swiss regulation.
45
In comparison to the UDRP, these ADR systems have a broader scope of application as they also protect the owners or beneficiaries of other types of IP rights and even those with rights such as family names, which do not formally belong to IP rights.
C. Analysis
The EU Policy and the Swiss Policy illustrate a trend that can be of interest when considering potential shapes for ADR methods to be applied to other types of IP disputes.
First, these regulations integrate the acquis ("best practices") that result from the rule and application of the UDRP and make them a part of local regulations. These policies consequently and expressly adopt as normative standard rules that were first conceived under the aegis of a non-state entity (i.e., ICANN). Second, these dispute resolution policies provide an interesting example of how ADR mechanisms can potentially be imposed through a combined system of both regulatory and contractual measures. More precisely, the combined system is structured so that regulations addressed to one stakeholder (i.e., the registrars of domain names) require such stakeholders to impose ADR clauses in their agreements with their own clients. Under the combined system, the regulation, therefore, dictates the contract by imposing the ADR system that will be included in the domain name registration agreements between the relevant registrars and their end-customers so that these customers have the contractual obligation to submit to the ADR system.
Third, in terms of the substantive criteria on which the decisions must be made, the EU Policy and the Swiss Policy move away from the UDRP's "delocalized" factors and localize the disputes by reference to the substantive legal IP principles resulting from the relevant national or regional laws. This indicates a process of localization of the substantive law on which the ADR proceedings are based by anchoring to the country or region associated with the registration of the relevant domain name. Therefore, these regulations show that these ADR systems are not necessarily obligated to apply transnational legal principles.
Fourth, the EU Policy and Swiss Policy extend the substantive scope of the relevant rules by allowing other prior rights to be invoked in addition to trademark rights. Thus, these regulations indicate that the set of legal rules and principles, which can be applied in these ADR systems, are not necessarily as limited as rules under the UDRP.
Fifth, ADR methods are imposed on all domain name registrants, some of which are private individuals who may potentially use the domain names for private or non-professional purposes, and thus, may qualify as consumers and be protected under certain consumerprotection regulations. 46 However, the adoption of these ADR has failed to prove that the Respondent submitted to the Policy, is without merit. The Complaint expressly states that the registration agreement, pursuant to which the Domain Names were registered, incorporated the Policy. This has also been verified by the Registrar. Furthermore, all Registrars are contractually bound to the Internet Corporation for Assigned Names and Numbers (ICANN) to incorporate the Policy in their registration agreements. There is no evidence that the Registrar has failed to comply with this requirement. In these circumstances, the Panel is satisfied that the Respondent submitted to the Policy when he registered the Domain Names.
The Respondent's next contention is that any submission by him to the Policy was invalid under the applicable law. The Respondent suggests that the applicable law was Israeli. The Panel is not satisfied that this is correct; it is more likely that the registration agreement was expressed to be governed by New York law. In any event, the Panel is wholly unpersuaded that the Respondent has made out any case of invalidity of the Policy or his submission to it under any law which might apply.
The Respondent is right to observe that the Policy consists of standard terms imposed on any registrant of a domain name in a generic top level domain (gTLD). However, this cannot be sufficient in itself to invalidate the Policy, since all legal systems recognize standard form contracts (and see also Inter-Power A.K. Corporation v. Entreprises Larry Inc., WIPO Case No D2004-0240 I <compresseurquebec.com> to this effect). There must be some additional factor to justify their adoption, the ADR systems can be imposed on weaker parties in the market such as consumers.
III. GENERALIZING THE USE OF ADR SYSTEMS FOR INTERNATIONAL INTELLECTUAL PROPERTY DISPUTES

A. Introduction
Before discussing potential ways to promote the use of ADR systems for international IP disputes, it must first be emphasized that not all types of international IP disputes can adequately be subject to ADR mechanisms. This is particularly true for large scale counterfeiting activities for which ADR systems may not necessarily offer the most adequate tools for redress because these activities may justify holding an agreement invalid. The only such factor identified by the Respondent is a contention that the Policy compels the referral of a dispute to a particular forum designated at the discretion of the party arranging the contract.
This contention is incorrect. The Panels which determine disputes under the Policy are composed of independent experts appointed by dispute resolution service providers accredited by ICANN. Furthermore, paragraph 4(k) of the Policy expressly provides that neither the registrant nor a complainant is prevented from submitting the dispute to a court of competent jurisdiction for independent resolution before or after an administrative proceeding under the Policy. Indeed, paragraph 3(b)(xiii) of the Rules facilitates the submission of the dispute to an appropriate court by requiring the complainant to submit in the complaint to the jurisdiction of a court at the location of the registrant or the principal office of the Registrar. Paragraph 4(k) of the Policy further provides that a determination of the Panel that a domain name should be transferred or cancelled will not be implemented if the registrant provides evidence to the Registrar within ten days of the determination that the dispute has been submitted to the relevant court. In the view of the Panel, these provisions are eminently fair to the registrant.
The Respondent has not put forward any other basis for impugning the Policy or its inclusion in the registration agreement. On the other hand, the Panel notes that the Policy is based on recommendations of the World Intellectual Property Organisation developed through an extensive process of international consultations in which a wide variety of internet stakeholders participated. The Policy addresses an important need to provide an efficient remedy against abuses of the system of allocation of internet domain names on a first-come, first-served basis. The Panel has no doubt that the Policy would withstand forensic scrutiny in any appropriate Court. The Panel unhesitatingly rejects the Respondent's challenge to the validity of his submission to the Policy in the registration agreement." 
B. Conditions
The recourse to formal ADR systems, which are systems in which decision-making powers are granted to third parties such as arbitration, requires certain conditions to be satisfied. The question arises whether private arbitral tribunals have the power to decide on the issues that may fall under the exclusive jurisdictional power of domestic courts. This raises the issue of the objective arbitrability of the disputes. In addition, even if arbitral tribunals are recognized to have jurisdictional powers to decide on these types of disputes as a matter of principle, the relevant dispute resolution clauses must be drafted in an appropriate way. 
Objective Arbitrability of Intellectual Property Disputes
In order to adjudicate international IP disputes through ADR mechanisms, particularly through arbitration, 55 it must be ensured that national or regional regulations do not subject these issues under their respective court system. 56 This raises the issue of the conditions of objective arbitrability of IP disputes, which has provoked a relatively intensive scholarly debate that cannot be analyzed in this essay. 57 54. See 3 de Werra, supra note 50, at 299-317, for more details in drafting relevant dispute resolution clauses.
55. It should be noted that the recourse to mediation or other informal ADR mechanisms is obviously less problematic to the extent that the third parties, which take part of the proceedings to solve disputes, do not have adjudicative power, and thus, do not impinge on the power of domestic courts. As a matter of principle, it is adequate to consider that IP disputes should be broadly arbitrable. 58 This liberal approach would indeed reflect the fact that IP rights, and more generally intangible assets, have become standard assets of business entities that can be disposed of. In fact, many national arbitration regulations define the condition of objective arbitrability on the criterion of whether the relevant matter can be freely disposed of by its owner. 59 Therefore, it seems appropriate to consider that intellectual property rights are disposable, and therefore, should be fully arbitrable. 60 However, the issue is whether disputes about moral rights, which are generally held as inalienable, are also subject to arbitration. This should be admitted on the ground that the exercise of moral rights can be the object of contractual agreements, and thus, is at least partly disposable by the author of the relevant work. 61 This approach can also be supported by the view that the exclusive moral rights and the exclusive economic rights, which belong to authors, are so closely interrelated (which is the view in line with the monist theory of copyright law), thereby providing economic value to the moral rights (i.e., the violation of moral rights can lead to the payment of monetary damages).
62
This approach was confirmed in a landmark decision of the Supreme Court of Canada in a dispute between two coauthors of a SCHWEIZ (2002 fictional character relating to (among other legal issues) the right of paternity. 63 This case gave an opportunity to decide whether a dispute about moral rights (i.e., the right of paternity) can be subject to arbitration by reference to Article 2639 of the Civil Code of Québec, which provides that the parties "may not submit a dispute over a matter of public order or the status of persons . . . to arbitration." 64 In its decision, the Court held that the concept of public order had to be narrowly construed in the light of the objective of arbitration:
In interpreting and applying this concept in the realm of consensual arbitration, we must therefore have regard to the legislative policy that accepts this form of dispute resolution and even seeks to promote its expansion. For that reason, in order to preserve decision-making autonomy within the arbitration system, it is important that we avoid extensive application of the concept by the courts. Such wide reliance on public order in the realm of arbitration would jeopardize that autonomy, contrary to the clear legislative approach and the judicial policy based on it. 65 The Court further held that the dispute relating to moral rights in its nature does not fall outside the jurisdiction of arbitration, and therefore, is not contrary to public order. 66 It is interesting to note that the Canadian lawmakers, more precisely the Québec lawmakers, had established that, as a default rule, disputes between artists and promoters must be submitted to arbitration instead of being subjected to domestic courts. 67 The basic idea was to promote mediation among other dispute resolution mechanisms.
72
The mediator must be chosen from a list provided by the OHIM, whereby all the mediators are staff members of the OHIM. 73 and promoters systematically contain stipulations relating to copyright. It would be paradoxical if the legislature were to regard questions concerning copyright as not subject to arbitration because they were matters of public order, on the one hand, and on the other hand to direct that this method of dispute resolution be used in the event of conflicts relating to the interpretation and application of contracts that govern the exercise of that right as between artists and promoters.").
68 72. See id. recital 2 ("A friendly settlement should be easier to achieve with recourse to mediation, without prejudice to other alternative dispute resolution mechanism.").
73. "The Office shall maintain a list of qualified members of its staff, who are suitably prepared to intervene in mediation proceedings in the sense of the present decision." Id. art. 7 para. Mediation is only available during the course of appeal proceedings and on relative grounds relating to conflicts between private rights of the litigants. 74 However, it is not available on grounds of public policy such as absolute grounds for refusal of European trademarks or designs. 75 At the national level, the United Kingdom Intellectual Property Office also promotes and institutes ADR systems such as mediation service for certain types of IP disputes pending before administrative bodies.
76
This favorable trend towards ADR is certainly not limited to IP disputes. Instead, there is indeed a global trend to promote the use of ADR for settling various types of commercial and consumer-related disputes as well. 77 In this respect, it should be noted that for consumer related disputes, the position seems to have changed from an ADRopposed approach 78 to a more ADR-friendly approach. L 095) art. 3, para. 1 (EC), available at http://eurlex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:31993L0013:en:HTML ("A contractual term which has not been individually negotiated shall be regarded as unfair if, contrary to the requirement of good faith, it causes a significant imbalance in the parties' rights and obligations arising under the contract, to the detriment of the consumer."); cf. id. annex (q) ("[E]xcluding or hindering the consumer's right to take legal action or exercise any other legal remedy, particularly by requiring the consumer to take disputes exclusively to arbitration not covered by legal provisions, However, the jurisdictional powers of private dispute resolution bodies may be problematic for disputes relating to the validity or nullity of industrial property rights (i.e., registered IP rights). The problem arises because the issue of whether an arbitral tribunal must have the power to decide on the validity or the nullity of registered IP rights with erga omnes effect is an unsettled and delicate subject in certain jurisdictions. 80 Regardless, as national courts and authorities do not systematically examine the substantive conditions of protection of some IP rights, it is doubtful that national courts can claim exclusive jurisdiction over these issues. 81 Thus, it has been argued that "disputes concerning the validity of [intellectual property rights] for grounds which have not been pre-examined by the state authority . . . should be considered as arbitrable."
82 This view may particularly apply to the substantive conditions of validity of registered IP rights (patents and designs), which are sometimes not examined at the time of filing.
Additional limits may also apply in other circumstances. For example, the relevant nation-state may claim that certain categories of unduly restricting the evidence available to him or imposing on him a burden of proof which, according to the applicable law, should lie with another party to the contract."). 82. See Mantakou, supra note 60, at 269 (applying the particular approach to patents). disputes must be subject to its national court system, and therefore, are non-arbitrable. This can be the case for labor disputes between employers and employees relating to IP rights generated by employees that may be subject to the exclusive jurisdiction of state courts, and therefore, would not be arbitrable.
83
Beyond this specific issue of the jurisdiction on determining the validity of certain registered IP rights, it is generally admitted that other aspects, such as the ownership and the transfer of IP rights, are arbitrable. Accordingly, the adoption of ADR systems to solve international IP disputes cannot be considered completely barred because such disputes are objectively outside the jurisdiction of ADR bodies, particularly arbitration panels.
Consent of Parties to Submit to ADR: The Scope of the ADR Clause
Another potential hurdle in using ADR systems is the requirement of consent from all parties in a dispute. It is unanimously accepted that "arbitration is a creature of contract." 84 The principle of mutual consent also generally applies to other ADR systems, and the absence of consent can prevent the recourse to ADR systems. Thus, it is critical to carefully draft the relevant dispute resolution clauses so that these clauses are effective and encompass not only purely contractual claims, 85 but also IP infringement or invalidity claims. [and] holds that the determination of the scope and infringement of the '485 patent are the quintessence of the agreement and that the parties intended such central determinations to be included within the scope of its broad arbitration clause." Id. at 1572; see also Simula, Inc. v. Autoliv, Inc., 175 F.3d 716, 720-21, registration of domain names that were committed by so-called cybersquatters.
The need to protect trademark owners against cybersquatters was held sufficiently important and legitimate; therefore, it led to the adoption of the UDRP, and then to the EU and Swiss Policies.
As further illustrated by the domain name experience, ADR methods for solving IP disputes can be easily imposed by the relevant public entities provided that such entities can exert a certain control over the resource at issue. In the case of domain name disputes, the relevant public entities control the relevant resources in dispute-the domain name registration process-so that they can require, through regulations, any disputes arising out of such resources (i.e., the domain names that they control) to be submitted to ADR systems. Thus, one way for public entities at the national, regional or international level to impose ADR systems is by controlling the relevant resource from which future IP disputes may arise. Generally, the ability of governmental bodies to intervene will depend on their authority to regulate the relevant sector. With this in mind, the question arises under what circumstances imposing ADR systems on certain types of IP disputes, beyond the specific case of domain name disputes, is justified.
One potential situation where the adoption of an ADR system can be contemplated is the fight against biopiracy, where the interests of the stakeholders may indeed require the adoption of an appropriate dispute resolution system for the benefit of the victims, such as the holder of the relevant genetic resources and/or the associated traditional knowledge. 88 This would enable them to effectively react against the unauthorized filing and exploitation of patents based on the relevant genetic resources and/or associated traditional knowledge.
89
In situations involving the fight against biopiracy, a certain ADR mechanism can be imposed at the time a patent application is filed. 89. Id. 90. It should, however, be noted that the filing of a patent application with the relevant administrative body does not necessarily lead to a contract with such administrative body. It should rather be considered that such patent filing This reflects the system underlying the UDRP as the dispute resolution system is imposed at the time of the registration of a domain name in the general terms and conditions of the relevant registrars that the domain name holders must accept. In this case, the relevant authorities can potentially impose ADR systems because they control the relevant resource: the patent filing process. However, such ADR systems must be balanced and must not be developed into a tool that would deter innovation or affect the prosecution of legitimate patent applications.
The next question is whether such ADR systems should be structured in an asymmetric way similar to the UDRP, the EU Policy, and the Swiss Policy. This issue prompts to question the objective of the ADR systems and the parties that it must protect. In the case of domain name disputes, it appears that the asymmetry, which was adopted under the UDRP, aims to protect the third-party victims of abusive domain name registrations so that the victims have the exclusive right to decide whether they will initiate UDRP proceedings or go to domestic courts, while domain name holders do not have any right to initiate proceedings under the UDRP. The question of symmetry or asymmetry should thus be assessed anew when considering the adoption of ADR systems depending on the interests at issue. Beyond this specific issue of symmetry or asymmetry of the system, all other elements and features of the dispute resolution system should be carefully analyzed in terms of both the procedural and the substantive aspects of the proceedings in view of the relevant interests at issue. 91 constitutes a unilateral act instead of a contract. From this perspective, it remains uncertain whether the applicant would be contractually bound to submit to an alternative dispute resolution process, as this is the case of domain name registration agreements.
91. By way of example, the localized or delocalized nature of the governing law, and the definition of the substantive factors of decisions are defined. See analysis supra Part II.C.
Sectors of Application
Various sectors of IP disputes may be subject to ADR systems differently, which can be either imposed by the relevant authorities or at least promoted in an efficient manner.
Real life international IP disputes show the potential advantages of using ADR methods given that these methods would offer the opportunity to solve the disputes before a single dispute resolution body instead of having to conduct parallel litigation before different domestic courts.
92 This section will illustrate the interests in using ADR systems in the following three situations: (a) publicly funded international joint research and development projects; (b) online copyright piracy; and (c) IP infringement in online social platforms and virtual worlds. 
a. Publicly Funded International Joint Research and Development Projects
ADR systems can be best imposed if the relevant authorities can exert certain control over the resource at issue. The case of publicly funded international joint research and development projects is one example where the funding entities control the resource (i.e., the funds), and therefore, can make the use of such resource subject to certain conditions such as the submission to ADR systems. 94 92. This can be illustrated by the dispute between a German manufacturer of industrial oil for motorcycles and its former distributor in the United States, which gave rise to lawsuits in Switzerland, Germany, and the United States about the ownership of the manufacturer's trademark right in the relevant jurisdictions. It could thus be conceived that regulations require participants in an international cooperation research and development project, which is sponsored by public funds, to resolve any dispute arising out of the course of the project by ADR mechanisms. 95 It is relatively frequent that disputes are about the ownership or the conditions of use of IP rights that have been generated in the course of joint research and development projects.
96 Therefore, the adoption of effective ADR systems for such international joint research and development projects, for which domestic courts may not provide a proper venue, should be considered.
Similar to the UDRP, which led to the adoption of the best practices in state regulations such as the EU Policy and the Swiss Policy, it can be considered that efficient ADR systems should be an element of the best practices adopted by public and private entities involved in international collaborative research and development activities. In this respect, public research institutions are increasingly required to manage their IP assets in an efficient manner and to adopt the best practices for that purpose. The best practices must also cover the conditions of licensing of IP rights and of research and cooperation agreements entered into with commercial partners. Even though the best practices have until now essentially focused on aspects of substantive law, particularly in the allocation and ownership of IP rights generated as a result of the relevant research and development activities, it would be appropriate to include ADR systems as an element of such best practices.
b. Online Copyright Piracy
Regarding disputes arising out of online copyright piracy, it can also be conceived that subscribers to internet services agree, under their agreement with the Internet Service Provider (ISP), to submit disputes about alleged online copyright infringement activities to ADR systems.
98
It should be reminded that regulations in the telecommunications sector already promote, or at least favor the use of ADR methods. For example, the E-Commerce Directive provides that "[m]ember States shall ensure that, in the event of disagreement between an information society service provider and the recipient of the service, their legislation does not hamper the use of out-of-court schemes, available under national law, for dispute settlement, including appropriate electronic means." 99 This ADR approach could potentially prove more appropriate than the relatively burdensome French regulatory system because it would be more expedient and less expensive. Unlike the ADR system, the French system requires online copyright piracy disputes to be submitted to domestic courts in order to decide whether subscribers will be disconnected from the internet as a result of their continued intellectual property owned by the public research organisation and the granting of exclusive licences [1] should be carefully assessed, especially with respect to nonEuropean third parties.").
98. It may even be conceived that the dispute resolution system must not necessarily be limited to copyright infringement. Instead, it may also include other types of infringed rights beyond IP rights such as image rights or naming rights. online copyright infringement activities. This system is known as a "three strikes you are out" system, or a graduated response.
100
In an ADR model that would be essentially built on the model of the UDRP, 101 the proceedings would start with the copyright owners or their agent identifying the IP address of the alleged infringer. Then, it would continue by notifying the relevant ISP of the suspected infringing activity. The ISP will, in turn, notify and warn its subscriber of the action initiated by the copyright owner without disclosing the copyright owner's name at this stage of the proceedings. Should the subscriber not refrain from its infringement activity within the set deadline, the copyright owner, as a claimant, can file a complaint with the relevant ADR body, which will then decide on the merits of the copyright infringement claims. These proceedings preserve the anonymity of the subscriber so that the copyright owner does not obtain the subscriber's identity until a decision is rendered that a copyright infringement activity has taken place.
102
In case of a success, the adjudicatory body is in the position to decide on the sanction such as cutting off internet connection of the relevant user. However, the sanction, which can be automatically and directly implemented by the ISP, may not be implemented until a certain period of time expires during which the internet subscriber may initiate legal proceedings before the relevant domestic court to prevent the enforcement of the decision made by the ADR body (by analogy to the UDRP). 102. This is essentially what can happen for domain name registrations, which are made under pseudonyms or even by using proxy services offering anonymity, whereby of course such anonymity will cease in case the defendant domain name holder shall challenge a decision of cancellation or transfer before national state courts.
c. Intellectual Property Infringement in Online Social Platforms and Virtual Worlds
ADR methods can also be adopted and promoted to resolve the infringement of IP rights, particularly copyright and trademarks, in virtual worlds or other online social platforms. 103 In such cases, because of the difficulties in localizing the infringing activities and in defining the governing law, it is highly recommended to solve potential disputes between the relevant stakeholders, generally between two users of the virtual world, through ADR methods. 104 This ADR system could be imposed on the users given that the access to the online world is generally based on the acceptance of the general terms and conditions of the platform operating the online world.
The terms and conditions of the company operating the virtual platform can provide for ADR methods. ADR systems are generally designed to apply to disputes between the users and the service provider; 105 users. This is analogous to the system under the UDRP, where the domain name holders agree with the domain name registrars to submit to ADR systems in case of disputes with a third party (i.e., trademark owners claiming rights over the domain names). Even if the operator of the relevant platform is primarily in charge of setting up ADR systems, it is possible that legislators may feel the necessity to intervene at some point and regulate these issues. 
Analysis
These examples show that there are ways to develop ADR methods to resolve international IP disputes. They also confirm that policies can be implemented by different regulatory measures taken at the national or regional level, such as within the EU, to promote or even to impose the recourse to ADR systems. The ability to follow this approach will depend on the potential control over the relevant resources, or more generally, on the ability and readiness of the relevant authorities to step in and regulate a field, which will otherwise remain in the private autonomy of contracting parties.
IV. INSTITUTIONALIZING THE USE OF ADR SYSTEMS FOR INTERNATIONAL INTELLECTUAL PROPERTY DISPUTES
Beyond the specific situations for which ADR methods for IP disputes can be introduced by local regulations, the following question remains: what potential steps and measures can be taken into consideration at the international level in order to promote the use of ADR methods? Interestingly, it is worth noting that the general use of ADR methods, particularly arbitration, to resolve international business disputes has been evoked in various circles, making arbitration the default dispute resolution system. 107 evolution of ADR systems based on the UDRP from a contract-based ADR system to a regulatory-imposed solution is interesting because it is in line with the policy position that promotes the broad scale adoption of arbitration as a default system for resolving international business disputes.
Furthermore, the recourse to ADR mechanisms for solving specific intellectual property disputes has already been imposed under certain regional or bilateral treaties. 108 For example, the United States and Singapore expressly agreed to subject internet domain name disputes to ADR systems in their Free Trade Agreement. Specifically, the Free Trade Agreement provides as follows:
Each Party shall require that registrants of domain names in its ccTLD are subject to a dispute resolution procedure, modeled along the same lines as the principles set forth in ICANN Uniform Domain Name Dispute Resolution Policy (ICANN UDRP), to address and resolve disputes related to the bad-faith registration of domain names in violation of trademarks. 17.3(1), available at http://www.ustr.gov/sites/default/files/uploads/agreements/fta/chile/asset_upload_fil e912_4011.pdf ("Each Party shall require that the management of its country-code top level domain (ccTLD) provide an appropriate procedure for the settlement of disputes, based on the principles established in the Uniform Domain-Name DisputeResolution Policy (UDRP), in order to address the problem of trademark cyberpiracy."); see also United States-Australia Free Trade Agreement, U.S.-Austl., art. 17.3(1), available at http://www.ustr.gov/sites/default/files/uploads/agreements/fta/ australia/asset_upload_file469_5141.pdf) ("In order to address trademark cyberpiracy, each Party shall require that the management of its country-code top-level domain (ccTLD) provide an appropriate procedure for the settlement of disputes, based on the principles established in the Uniform Domain-Name Dispute-It should be reminded that the most favored nation clause, which can apply in the framework of these bilateral treaties, provides that any contractual obligation imposed on a given State under a bilateral treaty can potentially benefit other countries, 110 which would then expand the obligation to submit to ADR systems. However, the most favored nation clause will not have any effect if the obligation imposed under the relevant treaty is designed to benefit all parties irrespective of their nationality. For example, in the U.S.-Singapore Free Trade Agreement, the obligation to submit registrants of domain names in its ccTLD to a given ADR procedure is an example of a most favored nation clause without any effect.
In any case, this type of provision in a bilateral free trade agreement is highly relevant because it adds a new twist to the system of promoting ADR systems for international IP disputes from a policy perspective. As seen above, national or regional regulations such as the EU Policy and the Swiss Policy can indeed require contracts to contain regulatory ADR methods. With provisions contained in international agreements that impose the setting up of ADR systems for certain types of IP disputes, a new brick is added to the ADR pyramid by requiring a nation-state to set up an ADR system under which private entities having registered a domain name shall submit to such an ADR system. This multi-level system thus confirms the mutual interaction between regulatory measures and contractual measures. It further shows that even if the regulators, which implemented the model of the UDRP, transformed a purely contract-based solution into a regulatoryimposed dispute resolution system, the mechanisms of bilateral free trade agreements can add a new contractual level to it.
These bilateral agreements thus appear to open new perspectives for future developments in the global ADR systems for IP disputes. It can therefore be conceived that future bilateral treaties may include Resolution Policy.").
110. See Cuniberti, supra note 107, at 62 ("It is important to underline that, as virtually all these treaties include a Most Favoured Nation clause, one such benefit given to foreign investors of one nationality by one treaty would immediately extend to foreign investors of all states with which the two contracting states would have concluded other bilateral treaties.").
more sophisticated provisions relating to the resolution of IP disputes beyond the specific cases of domain name disputes.
If this were to happen, it can be expected that the inclusion of ADR systems in bilateral treaties should be less contentious than provisions relating to the increase in the level of substantive protections of IP rights. No stakeholders should indeed have any legitimate reasons to complain about setting up global ADR methods for international IP disputes in such treaties, provided that such methods are equitable and not biased.
In this context, it should not be forgotten that the entities, which are in charge of offering ADR services for IP disputes at the global or regional level, may have a critical role to play. The experience confirms once again by reference to the UDRP, and its implementation and use over the years since its launch in 1999, that institutions which have managed disputes under the UDRP (and most prominently the WIPO Arbitration and Mediation Center), have been instrumental in the success, growth, improvement, and sustainability 111 of the dispute resolution system as well as in the continual adaptation of such systems in an evolving environment.
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In any case, it is important that all the key actors join forces to ensure that any ADR policies, which could be adopted at the international level for solving IP disputes, meet the expectations and needs of all stakeholders for protection, and provide appropriate ways to render equitable justice. Under these conditions, there is no doubt that ADR mechanisms can constitute valid alternatives to litigation in settling international IP disputes. In fact, these ADR systems can even constitute the default method in solving certain types of IP disputes, as the UDRP successfully achieved with respect to international internet domain names disputes.
Center, drawing upon its experience under the standard WIPO Rules, as well as the WIPO-initiated Uniform Domain Name Dispute Resolution Policy (UDRP) and related policies, focuses significant resources on designing and establishing such adapted ADR procedures.").
